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Since at oral argument the appellant John Ramiro Sarabia withdrew his

challenge to the 41 months imprisonment to which he was sentenced, the only

This disposition is not appropriate for publication and may not be
cited to or by the courts of this circuit except as provided by 9th Cir. R. 36-3.

Daniel M. Friedman, Senior United States Circuit Judge for the
Federal Circuit, sitting by designation.



Issues remaining involve the restitution the district court ordered Sarabia to pay,

and the government’s claim for a different item of restitution.

On Sarabia’s guilty plea to a one-count information charging him with
failure to collect and pay over employment taxes, in violation of 26 U.S.C. § 7202,
the district court ordered him to pay restitution of $373,251.96 to the victims of a
telemarketing fraud in which he apparently was involved and for which four other
individuals were convicted in a jury trial.

The Government concedes that this restitution was improper because it did
not relate to the offense of conviction, which is failure to pay over taxes and not
telemarketing fraud. We agree.

The Victim and Witness Protection Act of 1982, 18 U.S.C. 8§ 3663-64,
governs the award of restitution in federal sentencing. A court may order that a
defendant convicted under specified federal statutes, including an offense under
Title 18, “in addition to . . . any other penalty authorized by law . . . make
restitution to any victim of such offense, or if the victim is deceased, to the
victim’s estate.” 18 U.S.C. § 3663(a)(1)(A). The Act also authorizes a sentencing
court to order restitution “to the extent agreed to by the parties in a plea

agreement.” 18 U.S.C. § 3663(a)(3). (The plea agreement that Sarabia signed, but



which the district court rejected, provided that the court “may order defendant to
pay any additional taxes, interest and penalties that defendant owes to the United
States.”).

Under these provisions, “a district court may not order restitution for any
loss beyond that caused by the offense of which the defendant was convicted.”
United States v. Reed, 80 F.3d 1419, 1422 (9th Cir. 1996) (quoting United States v.
Baker, 25 F.3d 1452, 1456-57 (9th Cir. 1994)). Under the amended statutory
provisions, restitution cannot be ordered “for conduct that is related to the offense
of conviction, but that is not an element of the offense.” Id.

The restitution the district court ordered was designed to remedy the injury
inflicted on victims of a telemarketing fraud. That was not “conduct that is related
to the offense of conviction,” id., which was failure to pay over to the government
taxes Sarabia collected from employees or his companies. Accordingly, the district
court had no authority to impose that restitution and its order doing so cannot
stand.

The government, relying on the restitution provisions relating to plea
agreements, proposes a remand for the district court to consider whether to order
Sarabia to pay restitution to it for the taxes he collected from his employees. It is

unclear from the record whether the government raised that issue before the district



court in the sentencing proceeding. If it did not, it cannot now argue the point
here. If it did raise the issue, the district court’s failure to address it must be
viewed as a rejection of the claim. In that event, the government’s failure to cross-
appeal on the point precludes it from now raising the issue.

The portion of the district court’s judgment that ordered Sarabia to pay
restitution to the victims of the telemarketing fraud is reversed.

REVERSED.



